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REMARKS 

Applicant submits that the following clear legal deficiency exists in the rejection. 
Namely, the previous final Office Action equates "selectively encrypting packets and using a 
PID to select packets for transmission" with "selecting for encryption a digital bit stream from a 
plurality of digital bit streams using an identifier," which are two functions that are known to be 
technically very different from each other. Additionally, the previous Office Action rejects the 
claims under 35 U.S.C. 1 12. Applicant has supplied an affidavit from an expert in support of its 
position that the claims are enabled. 

I. Rejections of Independent Claim 1 Under 35 U.S.C. §103(a) 

The Office Action rejects claim 1 under 35 U.S.C. § 103(a) as allegedly being 
unpatentable over Wasilewski, et al. (U.S. Patent no. 5,418,782). Applicant respectfully submits 
that independent claim 1 is allowable for at least the reason that the '782 patent does not 
disclose, teach, or suggest at least using a packet identifier to select for encryption a portion 
of each of a plurality of digital bit streams from a transport streams. Even if, assuming for 
the sake of argument, the '782 patent discloses that each type of stream is uniquely assigned a 
packet ID, the '782 patent fails to disclose using a packet identifier to select for encryption a 
portion of each of a plurality of digital bit streams from a transport streams. The '782 patent 
fails to disclose how the packets are selected for encryption. The Office Action alleges that the 
'782 patent makes it obvious to use the PID to select which packets are encrypted. In the '782 
patent, the system could use some other method for selecting which packets to encrypt. For 
instance, any packet following an audio packet could be selected for encryption. Alternatively, 
every fourth packet could be selected for encryption. To allege that using a PID is obvious uses 
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impermissible hindsight. "Defining the problem in terms of its solution reveals improper 
hindsight in the selection of the prior art relevant to obviousness." Amazon, com Inc. v. 
Barnesandnoble.com Inc., 53 U.S.P.Q.2d 1 1 15, 1126 (Wash. 1999). Additionally, the Office 
Action must offer a reason that it would have been obvious to combine elements that are 
disclosed in the reference, but used for a different purpose. The Office Action fails to meet this 
requirement. Applicant does not dispute that a PID is disclosed in the reference. However, the 
PID is exclusively disclosed in the reference as a means to select packets for transmission. The 
'782 patent discloses nothing about how to select which packets are encrypted. Any allegation 
that using one particular means over many others must be considered hindsight reconstruction 
and is impermissible under the law. Therefore, the '782 patent does not disclose nor make 
obvious each element of independent claim 1, and the rejection should be withdrawn for at least 
that reason. 

II. Rejections of Independent Claim 13 Under 35 U.S.C. §103(a) 

The Office Action rejects claim 13 under 35 U.S.C. § 103(a) as allegedly being 
unpatentable over Wasilewski, et al. (U.S. Patent no. 5,418,782). Applicant respectfully submits 
that independent claim 13 is allowable for at least the reason that the '782 patent does not 
disclose, teach, or suggest at least using an identifier to select for encryption a portion of 
elementary bit streams from a plurality of programs. Even if, assuming for the sake of 
argument, the '782 patent discloses that each type of stream is uniquely assigned a packet ID, the 
'782 patent fails to disclose using an identifier to select for encryption a portion of elementary bit 
streams from a plurality of programs. The '782 patent fails to disclose how the packets are 
selected for encryption. The Office Action alleges that the '782 patent makes it obvious to use 
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the PID to select which packets are encrypted. In the '782 patent, the system could use some 
other method for selecting which packets to encrypt. For instance, any packet following an 
audio packet could be selected for encryption. Alternatively, every fourth packet could be 
selected for encryption. To allege that using a PID is obvious uses impermissible hindsight. 
"Defining the problem in terms of its solution reveals improper hindsight in the selection of the 
prior art relevant to obviousness." Amazon.com Inc. v. Barnesandnoble.com Inc., 53 U.S.P.Q.2d 
1115, 1 126 (Wash. 1999). Additionally, the Office Action must offer a reason that it would have 
been obvious to combine elements that are disclosed in the reference, but used for a different 
purpose. The Office Action fails to meet this requirement. Applicant does not dispute that a PID 
is disclosed in the reference. However, the PID is exclusively disclosed in the reference as a 
means to select packets for transmission. The '782 patent discloses nothing about how to select 
which packets are encrypted. Any allegation that using one particular means over many others 
must be considered hindsight reconstruction and is impermissible under the law. Therefore, the 
'782 patent does not disclose nor make obvious each element of independent claim 13, and the 
rejection should be withdrawn for at least that reason. 
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CONCLUSION 

For at least the reasons set forth above, favorable reconsideration and allowance, or the 
re-opening of prosecution on the merits of the present application and all pending claims are 
hereby courteously requested. 



Respectfully submitted, 



THOMAS, KAYDEN, HORSTEMEYER 
& RISLEY, L.L.P. 



/BAB/ 

Benjamin A. Balser, Reg. No. 58,169 

600 Galleria Parkway, NW 
Suite 1500 

Atlanta, Georgia 30339 
Tel: (770)933-9500 
Fax: (770) 951-0933 



